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CRDER AFFI RM NG EXAM NER S FI NDI NGS COF FACT,
SETTI NG ASI DE I N PART AND REVERSI NG I N
PART EXAM NER' S CONCLUSI ONS OF LAW
AND AFFI RM NG EXAM NER' S ORDER

On February 25, 1991, Conm ssion Exam ner Richard B. MLaughlin issued
Fi ndi ngs of Fact, Conclusions of Law and Order with Acconpanyi ng Menorandum in
the above matters wherein he concluded that none of the naned Respondents were
an "enployer"” within the meaning of Sec. 111.02(7), Stats., and therefore that
the Wsconsin Enpl oynent Rel ations Conm ssion |acked jurisdiction to determ ne
whet her any of the acts alleged in the conplaints constituted unfair |abor
practi ces under the Wsconsin Enploynent Peace Act. G ven his conclusion, the
Exam ner di sm ssed the conpl ai nts.

On March 18, 1991, the Conplainants filed a petition with the Wsconsin
Enpl oynent Rel ations Conm ssion seeking review of the Examner's decision
pursuant to Sec. 111.07(5), Stats. The parties thereafter filed witten
argunent and submitted supplenental authority, the last of which was received
January 8, 1992.

Having reviewed the record, the Examiner's decision, and the parties'
argunent, the Conmi ssion nakes and i ssues the follow ng

ORDER 1/

A The Exami ner's Findings of Fact are affirned.

1/ Footnote 1/ found on pages 3 and 4.
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1/

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.
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1/

Not e:

conti nued

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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B. The Exam ner's Conclusion of Law 1 is reversed to read as foll ows:

1. A religious school is an "enployer" within the
nmeani ng of Sec. 111.02(7), Stats.

C The Exami ner's Conclusion of Law 2 is set aside.
The Examiner's Order dismissing the conplaints is affirmed.
G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 18th day of June, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON
I concur as to Concl usion

of Law 1 as to the Order
di sm ssing the conpl aint.

A. Henry Henpe, Chalirperson

I concur as to Concl usion
of Law 1 but dissent from
fromthe Order dismssing
the conpl ai nt.

Her man Tor osi an, Comm ssi oner

| dissent from Concl usion
of Law 1 but concur as to
the Order dism ssing the
conpl ai nt.

WITiam K. Strycker, Commi ssioner
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PREMONTRE EDUCATI ON ASSOCI ATI ON

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG
EXAM NER'S FI NDI NGS OF FACT, SETTING ASIDE IN
PART AND REVERSI NG I N PART EXAM NER' S CONCLUSI ONS
OF LAW AND AFFI RM NG EXAM NER' S ORDER

The Pl eadi ngs

The conplaints allege that the entities operating Prenontre H gh School
engaged in unfair labor practices within the nmeaning of Sec. 111.06(1)(a), (b),
(¢), (f), (h) and (k), Stats., by allegedly closing the H gh School at the
conclusion of the 1989-90 school year, term nating the enployes, and reopening
the H gh School as Notre Dame Acadeny. The Respondents filed Mtions to
Dismiss with the Examiner asserting that the First Amendnment to the U S
Constitution and Article |, Section 18 of the Wsconsin Constitution would be
violated if the Conmi ssion were to exercise jurisdiction over the conplaints.
The Motions were ultimately refined to include a threshold statutory assertion
that the Legislature did not intend the Wsconsin Enpl oynent Peace Act to apply
to religious schools. For the purposes of the Mtion to Dismss, the parties
stipulated that each Respondent was a "religious (non-secular) entity
affiliated with the Roman Catholic Church."”

The Exam ner's Deci sion

The Examiner initially acknow edged sone uncertainty as to whether the
Conmi ssion had definitively determ ned whether a religious school falls within
the statutory definition of an "enployer" set forth in Sec. 111.02(7) of the

W sconsi n Enpl oynent Peace Act. In this regard, the Examiner noted that in
St. Al berts School, Dec. No. 24781-B (WERC, 3/88) a mmjority of the Conmm ssion
concluded that religious schools were covered by the Peace Act. However ,

because the Conmission's conclusion in this regard was reversed in M| waukee
County Gircuit Court and the Conmission did not appeal that decision, the
Exam ner concluded that the law relevant to his case was unsettled. Thus, the
Exami ner determined that St. A berts School should be treated as persuasive,
not mandatory, authority.

Turning to an analysis of the statutory question before him the Exam ner
determined that the Respondents fit within the "letter of" Sec. 111.02(7),
Stats. However, relying upon WERB v. Evangelical Deaconess Society 242 Ws. 78
(1943) the Examiner determ ned that the critical question was whether "there is
any clear basis for saying that" religious entities operating religious schools
"are not within the purview of the statute." The Exam ner reasoned that an
exam nation of legislative intent was critical to nmaking this determ nation.

When exami ning the question of legislative intent, the Exam ner acknow
| edged that none of the legislative history to the Wsconsin Enmploynent Peace
Act indicates that the Legislature specifically considered whether a religious
entity operating a religious school was an "enpl oyer." However, contrary to
the Commssion's analysis in St. Alberts, the Exam ner determned that there
was instructive legislative history to be gleaned from the historical context
in which the Wsconsin Enpl oynent Peace Act was enacted as well as the specific
exclusion of "the state or any political subdivision thereof” from the
definition of an "enployer" under the Peace Act. Reviewing these factors, the
Exami ner concluded that the Legislature did not address church/state
educational issues when enacting the Peace Act because those issues were beyond
the range of applications intended by the Legislature. The Exam ner held that
the Conmi ssion's decision in St. Alberts :
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Presunmes that the Legislature which deliberately chose
to except the largest part of the education systemfrom
the WEPA, and ultimately chose to separately enact
| abor laws governing public education, inplicitly
intended to permt the Comm ssion to apply the WEPA to
that fraction of the education system which mnixes
church and state.

From the foregoi ng, the Exam ner concl uded that extension of Peace Act coverage
to religious schools functioning as enployers extends the Commission's juris-
diction into an area the Legislature chose not to consider. Thus, the Exam ner
concl uded that the Peace Act did not cover the Respondents herein and dism ssed
t he conpl ai nt.

Positions of the Parties on Review

Conpl ainants urge the Commission to reverse the Exam ner and conclude

that the Respondents are enployers within the meaning of Sec. 111.02(7), Stats.
Al though Conplainants acknowl edge that the Commssion's decision in St.
Al berts School was reversed in Crcuit Court, Conplainants assert that the
decision of the United States Supreme Court in Enploynent Division, Departnent
of Human Resources at Oregon, et al. v. Alfred R Smth et al., 494 U S 108
(1990) drastically changed the test for the application of secular laws to
parochial entities. Conpl ai nants argue in this regard that under the hol ding

of the Smth case, laws generally applicable shall be enforced against
parochial entities unless it is shown that such laws are in sone manner
unconstitutionally intrusive. Ther ef or e, Conpl ainants argue that the

Conmi ssion should reaffirmits holding in St. Al berts School and reverse the
Exami ner.

Respondents collectively urge the Commssion to affirm the Examiner's

di smssal of the conplaints. Respondents contend that dismissal of these
conplaints for lack of jurisdiction does not preclude Conpl ai nants from seeking
a renedy in an appropriate forum Respondents assert that the issue of

enforcement or interpretation of the collective bargaining agreenment is a
matter of contract law, and that the proper forum would be either arbitration
or a circuit court action, depending upon who such a claim would be directed
agai nst . Respondents wurge the Conmission to reject the Conplainants'
unwarranted attenpts to enforce the asserted contractual rights under a wi de-
ranging state statutory schene, which neither the Legislature nor the church
i ntended to apply.

As to the Conplainants' reliance upon the Smth case, Respondents assert
that Conplainants are giving Smith a far broader reading than is appropriate
and that Smith does not warrant reversal of the Examiner's decision.
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DI SSENT AND CONCURRENCE

| disagree with nmy colleagues' conclusion that religious schools are
covered under the Wsconsin Enploynent Peace Act (WEPA). Section 111.02(7)
defines "enpl oyer" as:

. . a person who engages the services of an enpl oye,
and i ncl udes any person acting on behalf of an enpl oyer
within the scope of his authority, express or inplied,
but shall not include the state or any political
subdi vision thereof, or any I|abor organization or
anyone acting in behal f of such organization other than
when it is acting as an enployer in fact.

Wiile this is obviously a very broad definition, there is no legislative
history to indicate that religious schools were intended to be specifically

i ncl uded or excl uded. WEPA was enacted several years after Congress created
the National Labor Relations Act (NLRA). Both laws are simlar in scope, wth
simlar purposes and have simlar definitions of an "enployer." Both |laws are

intended to promote |abor peace through the reduction of strikes and
di sruptions. Likely, the State Legislature was nore concerned about patterning
WEPA after the NLRA rather than struggling with church/state educational
issues. Cearly, neither the Congress nor the state legislature affirmatively
addressed the coverage of religious schools in either |aw

In NLRB v. Catholic Bishop of Chicago, 440 U.S. 490 (1979), the Suprene
Court concluded that the NLRA did not apply to religious schools. As not ed
above the NLRA contained a broad enployer definition, simlar to 111.02(7) Ws.
Stats., which neither specifically included or excluded religious schools. The
court concluded (5-4) that there was no affirmative intention by Congress to
i nclude religious schools under the NLRA They also concluded that the Act
shoul d be interpreted in a manner that reduces the potential for constitutional
conflicts. Consequently, without an affirmative intention to include religious
school s, the Court held that the NLRA did not apply to religious schools.

The dissenters were very critical of the nmmjority's conclusion that
congress needed to identify affirmatively that religious schools were to be
covered under the NLRA Wiile the dissenter's argunments regarding statutory
construction are not without merit, | agree with the Supreme Court mgjority's
conclusion that because of the potential for constitutional conflicts an
affirmative intention of coverage by congress is needed.

Because serious constitutional questions/problenms would exist under WEPA,
it is highly unlikely that the legislature intended WEPA to apply to religious
schools. The first anendnent to the United States Constitution states in part:

. Congress should make no law respecting an
establishnent of reli gion, or prohibiting the free
exerci se thereof. .

The Wsconsin Constitution Article |, Section 18 states

The right of every person to worship almghty God
according to the dictates of conscience shall never be
i nfringed; nor shall any person be conpelled to attend,
erect, or support any place of worship, or to maintain
any ministry, wthout consent; nor shall any control
of, or interference with, the rights of conscience be
permtted, or any preference be given by law to any
religious establishnent or nodes of worship.
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Wsconsin courts have held that statutes should be interpreted in a
fashion to avoid constitutional disputes.

One of the nost fundanental rules of statutory con-
struction requires the court to not only construe a
statute to avoid a construction that renders the

statute unconstitutional, but also to construe the
statute to dispel any serious doubts concerning its
constitution-ality. Wopperfurth v. UHaul Co. of

Western Wsconsin, 98 Ws.2d 516, 522 (GrC, 1980),
aff"d 101 Ws. 2d 586 (1981).

WEPA coverage could restrict the respondents in many areas including the
ability to evaluate and assign staff, the ability to determ ne reasonable
qualifications for staff such as possessing religious certification, the
ability to utilize religious faculty in place of lay faculty and the ability to
subcontract with religious entities for services. The uniqueness of religious
schools in first amendment situations was noted by Wsconsin Court of Appeals
in Black v. St. Bernadette Congregation, 121 Ws.2d 560 (C. App., 1984).
Cting Catholic Bishop the court said:

Because religious authority necessarily pervades a
church operated school, personnel decisions affecting
the school may involve the ecclesiastical issues as
much as decisions affecting other church enployees.
See NLRB v. Catholic Bishop, 440 U S. 490, 502 (1979).

In summary, WEPA does not specifically reference religious schools, and
there is no record of an affirmative intention by the legislature to include
religious schools under its provisions. Further, since there is significant
potential for constitutional rights to be conpromised, | conclude that WEPA is
not applicable to religious schools.

In Archdiocese of MIlwaukee and St. Albert School v. MWERC Case
No. 007-640 (GrC. MIw 9/88) the court adopted this rationale. Judge Gerl ach
st at ed:

. . . | believe the statutory construction enpl oyed by
the United States Suprene Court in Catholic Bishop
woul d be adopted by the Wsconsin appellate courts in
determ ning whether or not Sec. 111.02(7) applies to
religi ous organizations.

Because of the decision in Catholic Bishop |
conclude that there nust be an affirmative intention
clearly expressed by the Wsconsin Legislature that
religious organizations, such as the plaintiff, be
covered under WEPA. Because there has been no show ng
of an affirmative intention by the Wsconsin
Legi slature to include church operated schools within
the WEPA definition of "enployer" the plaintiffs are
exempt from WEPA and, accordingly, the WERC has no
jurisdiction in this matter.
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I concur with Judge Gerlach's analysis which | believe is also appropriate in
this matter.

Even if an appellate court would adopt the reasoning of the Supreme Court
mnority, | believe that coverage under WEPA woul d unconstitutionally infringe
on the constitutional rights of the respondents. This issue was considered by
the Seventh Crcuit Court of Appeals. See Catholic Bishop of Chicago v. NLRB,
559 F.2d 112 (7th CGr. 1977). The Court stated that coverage under the NLRA
woul d provide a reasonable possibility for governmental intrusion. The court,
therefore, concluded that National Labor Relations Board (NLRB) jurisdiction
was unconstitutional .

Coverage under WEPA could lead to shared decision making with a |abor
organi zation and is likely to result in the infringenment on constitutional
rights. The formal collective bargaining/labor relations environment could
lead to an intrusion on religious authority and could hinder the acconplishnent
of the religious mssion. This may include limting the ability to substitute
religious faculty for lay faculty, the ability to control curriculum content,
the ability to pronote religious precepts, and the ability to evaluate faculty.

The Seventh Circuit in Catholic Bishop cited the followng in addressing this
concer n:

Once the bargaining agent has the weight of statutory
certification behind it, a famliar process cones into
pl ay. First, the matter of salaries is linked to the
matter of workload, workload is then related directly
to class size, class size to range of offerings, and
range of offerings to cirricular (sic) policies. This
transnutation of academic policy into enploynent terns
is not inevitable, but it is quite likely to occur
(quoting from Brown, Collective Bargaining in H gher
Education, 67 Mch. Law Review 1067, 1075 (1969).
Catholic Bishop, 559 F.2d at 1123.

Just as the Seventh Circuit concluded that NLRB jurisdiction would have a
reasonabl e possibility of intruding on constitutional rights, | conclude that
VERC jurisdiction wuld have the same potential.

| disagree with ny col |l eagues' opinion that WEPA coul d be admi nistered so
as to avoid constitutional conflicts. In Archdiocese of MIlwaukee and St.
Al bert School, supra the Court stated:

I do not agree with the argument of the WERC
that in cases where an adnministrative agency could
determ ne whether an asserted religious-based reason

was in fact the reason for a discharge, it could
protect First Amendnent rights where the discharge was
in part based on religion by "accommodation" in
fashioning renedial orders which would exclude

rei nstatenent of the enploye. See Catholic H gh School
Association v. CQulvert, 753 F.2d 1161 (2nd Gr., 1985).

The Court continued by identifying that the Seventh Crcuit had rejected the
acconmodat i on argunent as foll ows:

We fail to conprehend the real possibility of accomo-
dation in the present context without soneone's con-
stitutional right being violated which in turn would

-10- No. 26762-B
No. 26763-B



seemto preclude the possibility of accommopdati on as an
answer to the obviation of the religious entangl enent
problem Catholic Bishop, 559 F.2d at 1130.

| agree with the courts and believe that even "well intentioned" accomopdati on
woul d inevitably | ead to excessive governnental intrusion

Contrary to the Conplainants' argunent, | don't believe that the Snmith
case changes the analysis appropriate for this case.

For the reasons stated, | conclude that the respondents are not covered
by the provisions of the Wsconsin Enpl oynent Peace Act.

Dated at Madi son, Wsconsin this 18th day of June, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

WITiam K. Strycker, Commi ssioner
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CONCURRENCE

I concur with the result reached by Conmi ssioner Strycker, though not all
of his reasoning. | concur with Conm ssioner Torosian's reasoning as to proper
statutory construction. Specifically, with Conmmssion Torosian, | find no
necessity to locate affirmative evidence that the legislature intended that the
Wsconsi n Enpl oynent Peace Act (WEPA) apply to religious enployers as well as
secul ar ones before asserting jurisdiction over the forner. To hold otherw se
is to give credence to an aberrant doctrine of statutory construction contrived
in 1979 by a 5 to 4 Supreme Court mgjority, 2/ used only once, and now
nol dering fromdisuse by its own inventors.

A sounder doctrine, in ny view, was articulated by an earlier United
States Suprene Court in Lenmon v. Kurtznman, 403 U S 602, 91 S.C. 2105,
29 L.Ed.2d 745 (1971). It has been consistently applied by the Court, 3/ which
appears to give it additional strength.

The Lenon Court posted three tinme-tested standards which |egislation nust
neet in order to avoid violating the Religion O auses of the First Anendnent:

"Every analysis in this area nust begin wth
consi deration of the cunulative criteria devel oped by
the Court over many years. Three such tests may be
gl eaned from our cases. First, the statute nust have a
secul ar |egislative purpose; second, its principal or
primary effect nust be one that neither advances nor
inhibits religion. Board of Education v. Allen, 392
U S 236, 243 (1968); finally, the statute nust not
foster 'an excessive entanglement with religion.' Wlz

v. Tax Commission 397 U S 664, 668 (1970). Id.,
612-13.

In the instant matter, there can be little doubt that WEPA has a secul ar
| egi sl ative purpose. There is nothing in its legislative history which
indicates otherwise. Simlarly, it is difficult to maintain plausibly that its
primary effect either advances or inhibits religion.

It is the third criterion on which the facts of this case appear to
founder. To sort through them to deternmine whether the Prenonstratensian
Fathers commtted an unfair |abor practice in their efforts to advance Catholic
religious education by consolidating existing educational institutions in the
Green Bay area seens to fairly shriek of "excessive entangl enent." 4/

2/ NLRB v. Catholic Bishops of Chicago, 440 U S. 490, 99 S . 131-3,
59 L. Ed. 2d 533 (1979).

3/ Freedom From Religion Foundation, Inc. v. Tommy G Thonpson, GCovernor,
et. al., 164 Ws.2d 736, 742, 476 NW2d 318 (C. App. 1991).

4/ This was not the case in Teansters "General" Local Union 200 and Cynthia
Labucki v. Archdiocese of MIwaukee and St. Albert School, Dec. No.
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I thus join Conmissioner Strycker in ordering this nmatter dism ssed.
Dated at Madi son, Wsconsin this 18th day of June, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chalirperson

24781-B (WERC, 3/88). The facts of that case involved a teacher whose
non-renewal notice listed only secular, not religious, reasons. In the
instant matter, however, respondents claimtheir conduct was notivated by
legitimate religious considerations of providing a Catholic education to
Green Bay area youth. Mreover, it was never factually established that
the St. Albert School was an educational institution whose purpose is, at
least in part, the pronotion of a particular religious faith. But in the
instant matter, the parties stipulated that "(e)ach respondent is a
religious (non-secular) entity affiliated with the Roman Catholic
Church. "
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CONCURRENCE AND DI SSENT

In Archdi ocese of MIwaukee, Dec. No. 24781-B (WERC, 3/88) rev'd Case
No. 007-640 (GrQ MIw, 9/88), a Conmmission mgjority of which I was a part
concluded: (1) that religious schools fell within the definition of "enployer"
in Section 111.02(7) of the Wsconsin Enployment Peace Act; and (2) that the
Peace Act could be applied in a constitutionally appropriate nanner to
religious schools. Nothing in Conm ssioner Strycker's opinion, the Exam ner's
deci sion or Respondents' briefs persuades ne that different conclusions should
now be reached.

As to the issue of whether religious schools fall within the Peace Act's
definition of "enployer," we applied the follow ng analysis in Archdi ocese:

Sec. 111.02(7) of the Wsconsin Enpl oynent Peace
Act defines an enpl oyer as:

a person who engages the services of an
enpl oye, and includes any person acting on
behal f of an enployer within the scope of
his authority, express or inplied, but
shal | not include the state or any
political subdi vi si on t hereof, or any
| abor organization or anyone acting in
behal f of such organization other than
when it is acting as an enployer in fact.

The Wsconsin Supreme Court has concluded that
the Wsconsin Enpl oynent Peace Act 'should be liberally
construed to secure the objectives stated in the
declaration of policy set forth in Sec. 111.01.
Dunphy Boat Corp. v. WERC, 267 Ws 316 (1954) at 323-
324, The pronotion of "peace in enploynent relations
through the provision of 'new methods of peacefully
settling disputes' is the basic objective of the
W sconsin Enpl oynent Peace Act. WERB v. Evangelica
Deaconess Soc., 242 Ws 78 (1943), at 80.

In Evangel i cal Deaconess, t he Court was
confronted with the question of whether a non-profit,
charitable hospital corporation was subject to the
W sconsi n Enpl oynment Peace Act. The Court ruled that
such an enpl oyer was within the scope of Sec. 111.07(2)
(sic) of the Peace Act and commented at pp. 79-80 that:

The question to be decided in this case
is whether appellant is subject to the
provisions of the Enploynent Peace Act,
ch. 111, Stats. It is conceded not to be
wi thin the naned exceptions to the statute
and that the words of the statute are
broad enough to cover it. . . . The
determin-ation of the question in the
case, then, rests upon a consideration of
the legislative intent, of whether there
is any clear basis for saying that
charitable institutions are not within the
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purvi ew of the statute.

Here, as in Evangelical Deaconess, the words of
Sec. 111.02(7), Stats., are broad enough to cover
religious schools and there is no specific exception
for religious schools in the statute. As there is no
instructive legislative history, we thus have no basis
for concluding that the Legislature intended to excl ude
religious schools from the purview of the Wsconsin
Enpl oynent Peace Act. Gven the foregoing and the
Court's above quoted adnmonition in Dunphy Boat, we find
that the definition of 'enployer' in Sec. 111.02(7),
Stats. does include religious schools such as that
which St. Albert's School is asserted to be. W have
there-fore reversed the Examiner's conclusion to the
contrary. (footnotes omtted)

As reflected in the above-quoted portion of Archdi ocese, when we applied
the hol ding of Evangelical Deaconess to the dispute before us, we found that:
(1) the language of Sec. 111.02(7), Stats., was broad enough to cover religious
schools; and (2) in the absence of any instructive legislative history, there
was no clear basis for concluding that religious schools shoul d be excl uded.

The Exam ner reached a different conclusion when he applied the holding
of Evangelical Deaconess. Al 'though he agreed with the Conmission's earlier
conclusion that the Tlanguage of Sec. 111.02(7), Stats., is broad enough to
cover religious schools, he disagreed with our conclusion that there was no
instructive legislative history. Hs analysis of the general |egislative
history surrounding the Peace Act's enactnent persuaded him that the
Legi sl ature never considered the issue at hand. Thus, he concluded that the
Legislature did not intend to have the Peace Act apply to religious schools.
Therefore, he concluded that religious schools are not covered by the Peace
Act .

I find the Examiner's application of Evangelical Deaconess to be flawed.
In effect, the Exam ner turned Evangelical Deaconess on its head. Instead of
determining "whether there is any clear basis"™ for saying that religious
schools are not covered, the Exanminer determined that the test should be
"whether there is any clear basis" for finding that religious schools are
covered. Wiile the inferences the Exam ner draws from legislative history are
interesting, they fall far short of establishing a "clear basis" for concluding
t he | anguage shoul d be gi ven sonething other than its plain neaning.

The Examiner's analysis of "legislative history" essentially consists of
his views on the inferences to be drawn from the explicit exclusion of the
public enployers from Peace Act coverage. He concludes that it was unlikely
that the Legislature would exclude nost (the public schools) but not all
(religious or private schools) of the educational system from Peace Act
cover age. The Examiner cites no evidence to support this conclusion. H s
conclusion ultinately rests on his supposition that the Legislature did not
want to becone involved with church/state issues.

| do not find the Exami ner's suppositions persuasive. |ndeed, the clear
exclusion of public schools from Peace Act coverage provides support for the
concl usion that those schools not excluded are covered. Suffice it to say that
given the plain neaning of the |anguage chosen by the Legislature and absent
any specific evidence that the Legislature rejected coverage for religious
school's, application of Evangelical Deaconess produces a conclusion that the
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Peace Act
enpl oyer.

covers religious schools when acting in their capacity as an

In Archdi ocese, we also addressed the issue of whether the Peace Act
could be constitutionally applied to religious schools. W held:

In reaching our conclusion, we are aware of NLRB
v. Catholic Bishop of Chicago and the inpact which that
deci sion had upon the Exam ner's determ nation. 4/ W
are al so aware of the need to honor the First Amendment
of the United States Constitution and Article I,
Section 18 of the Wsconsin Constitution when the Peace
Act is applied. However, the specific factual
all egations by the parties in this matter as to the
basis for Conplainant Labucki's nonrenewal do not
appear to rai se any particul ar constitutional
i ssues. 5/ The Respondent's asserted basis for the

nonrenewal is largely if not totally secular in
nature 6/ and, if proven, would warrant dismssal of
this conplaint. On the other hand, if Labucki's

nonrenewal were to be based exclusively on Respondents
(sic) hostility toward Labucki's exercise of WEPA
rights, as alleged by Conplainants, then a violation of
VWEPA woul d be found and no inpermssible intrusion into
constitutional rights would be present even if a

religious basis had been asserted. |If it is concluded
that Respondents were notivated in part by job
performance concerns and in part by illegal aninus, no

constitutional concerns would be inplicated because of
the secular nature of Respondents' <concerns with
Labucki's performance. 7/

W also believe the Peace Act can as a general
matter be applied in a constitutionally appropriate
manner to religious schools. In this regard we find
the Second Grcuit Court of Appeals decisions in
Culvert and the Fifth Crcuit Court of Appeals decision
in EECC v. M ssissippi College, 626 F.2d 478 (1980) to
be persuasive and instructive. 8 Wile there may be
specific instances where the constitutional nandates
noted above will require that we reach results which
may differ fromthose which our statutory obligation to
pursue | abor peace would otherw se produce, we do not
find that possibility to be a basis for interpreting
the Peace Act in a manner which excludes religious
school s. 9/

4/ Wiile it is true that the NLRA and WEPA contain
simlar definitions of " enpl oyer, "' t hat
simlarity does not produce any obligation on
our part to interpret WEPA in a parallel manner.

Indeed, we have always felt free to interpret
the statutes we administer in a manner whi ch may
differ fromresults reached under the NLRA where
we believe that to be appropriate to achieve
| abor peace in Wsconsin. Conpare the 'in-part'
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5/

6/

test in Miuskego-Norway C. S.J.S.D. No. 9 v. VERB
35 Ws.2d 540 (1967); State of Wsconsin v. VWERC
122 Ws.2d 132 (1985); and West Side Comunity
Center, Dec. No. 19212-B (WERC, 3/84) aff'd
(Gr& MIw, 5/86), with the 'shifting burden

analysis of the NLRB approved in NLRB V.

Transportati on Manage-nent Corp.. 462 U. S. 393
(1983). W would also note that had the NLRA
been interpreted in a nmanner which covered
"religious schools' as enployers, we would have
been preenmpted from exercising our VEPA
jurisdiction. Thus, for instance, we would not

exercise jurisdiction over the non-teaching
enployes of a religious school as to whom the
NLRB  will assert jurisdiction even after
Cat holic Bishop. See Hannah Boys Center, supra.

Thus if we were to apply the Court's three step
analysis in Catholic Bishop, we would conclude
that the exercise of our jurisdiction does not
present 'a significant risk that the First
Amendnent will be infringed." W find the (sic)
Article I, Section 18 of t he W sconsin
Constitution to be coextensive with the First
Amendrment for the purposes of the issues raised
her ei n. See State ex rel. Wsconsin Health
Facilities Authority v. Lindner, 92 Ws.2d 145
(1979).

The affidavit of Labucki's supervisor asserts
the followi ng as the basis for the nonrenewal :

5. I did not renew
Ms. Labucki's teaching contract for
the 1987-88 school year for the
fol |l owi ng reasons:
Ms. Labucki had informed ne on a
nunber of occasions that one of her
Ki ndergarten students had special
needs which could not be met by her
or by St. A bert School. She al so
told ne the she had kept this
child's parents informed of this

si tuati on. As a result, and after
seeking the advice of D. dark,
Di rector of Pupi | Servi ces, I

concluded that the child should be
enrolled in a school that could neet
his special needs. Thereafter, Ms.
Labucki spoke with the press and
with the student's parents, anong
ot her, stating that she could
provide the services needed by this
child and criticizing ny decision to
di scontinue the child s enrollnent
at St. Al bert. I vi ewed
Ms. Labucki's conplete change in
position to be a deliberate attenpt
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7/

8/

to underm ne and publicly enbarrass
t he school adm ni stration.

Ms. Labucki also misrepresented to
others statements that | had made to
her on this matter. Ms. Labucki's
conduct showed an unwillingness or
inability to support the school
adm nistration; she created a norale
problem anong the faculty and
di vi si veness anong pari shioners; she
has caused a loss of enrollnent at
St. Al bert School. | do not trust
her to work cooperatively with me.

Conpl ai nant  Labucki has submitted affidavits
whi ch dispute the assertions contained in the
affidavit of Labucki's supervisor.

W reject the notion that constitutional rights
are infringed by conduct of a hearing to deter-
m ne whether the purported basis for a discharge
or nonrenewal was in fact the basis for the
enpl oyer's conduct. As noted by the United
States Suprene Court in Chio Qvil Ri ghts

Conmi ssion v. Dayton Christian Schools Inc. 106
S .G 2718 (1986) at 2724-2725, even where the
reason the enployer asserts is a religious one,
" . the Conmi ssion violates no constitutional
rights by nerely investigating the circunstances

of . . (sic) discharge in this case, if only to
ascertain whether the ascribed religious-based
reason was in fact the reason for the
di scharge."

Even in the unlikely event that this case were
to produce a situation in which it is found that
Conpl ai nant Labucki's nonrenewal was based upon

religious concerns and illegal ani nus, we
believe that the 'in-part test' is sufficiently
flexible to accombdate both the [|abor peace
interests of t he Peace Act and t he
constitutional rights potentially at i ssue
her ei n. As was noted by the Wsconsin Suprene

Court in State of Wsconsin at 143, the
Conmi ssion's renedial discretion is very broad.
Thus, in an appropriate case, for instance, it
m ght be that no reinstatenent would be ordered
even though a violation of the Peace Act was
f ound.

An extensive analysis of all potential constitu-
tional issues which could be inplicated is
unnecessary and premature herein. However, we
would note that for the purposes of future
anal ysis wunder the Free Exercise  ause, see
Wsconsin v. Yoder, 406 US. 205 (1972) or
Est abl i shment O ause, see Lenpbn v. Kurtzman 403
US 602 (1971), WEPA has a secular purpose
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unrelated to the advancenment of religion; WEPA
advances the compelling state interest of |abor
peace which is applicable to enployes of
religious schools; and that VWEPA can be
adm nistered in a manner which avoids excessive
entangl enment with constitutional rights.

9/ In this regard, we note the general obligation
to strive to i nterpret statutes in a
constitutional manner. Borden Co. v. MDowell,

8 Ws.2d 246 (1959). Contrary to the Exam ner's
conclusions, we believe it is appropriate to
determ ne  whether we can constitutionally

exercise our statutory jurisdiction. As noted
by the Court in Dayton Christian Schools, Inc.,
at 2724

But even if Chio law is such that
the Commi ssion may not consider the
constitutionality of the statute
under which it operates, it would
seem an unusual doctrine, and one
not supported by the cited cases, to
say that the Conm ssion would not
con-strue its own statutory mandate
in light of federal constitutional
principl es.

| continue to find the above-quoted anal ysis persuasive and in particul ar
reaffirmthe Lenpn anal ysis contained in footnote 8 above.

Lastly, | think it necessary to comment on the prem se which seemngly
underlies the opinions of those who woul d exclude religious schools from Peace
Act coverage (i.e. that collective bargaining will inevitably create serious
constitutional problenms). Here, the parties have had an apparently uneventf ul

collective bargaining relationship for at least nine years. Until this dispute
arose involving significant matters of school closure and loss of jobs, the
specter of constitutional problens did not intrude into the parties' relation-

shi p. Thus, | am satisfied that those who find collective bargaining to be
inevitably inconpatible with the exercise of constitutional freedons are
m st aken. As indicated in Archdiocese, I am persuaded that where

constitutional issues arise, the Peace Act can be administered in a way which
does not dimnish constitutional rights.

Based on the above, | would reverse the Exam ner and remand the matter to
him for hearing and decision. Unlike nmy colleague Chairperson Henpe, | cannot
deci de the issue of excessive entangl enment w thout a hearing.

Dated at Madi son, Wsconsin this 18th day of June, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By

Her man Tor osi an, Conm Ssi oner
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